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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bh an; /wit -
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. 3
(2) RIS Sde & WY S8 W Y69 [P A wUd AT IAH B 81 d W 200 /— B YA Bl GG 3l
STel Wel™ YW Ud o ¥ A&l 81 aF 1000 /— @ W T &1 g |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 39 9k wefd Al B FEE v el Rl @Y oiR o e arefia fhar S & i /e ged, $I
ITEH Yob Ud HaTHY el e (i) frem, 1982 # Rk €1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises on account of following two appeals filed by the Deputy
Commissioner, CGST & C.Ex. Div.IV, Ahmedabad North (in short ‘appellant’) in terms of
Review Orders passed under Section 107(2) of the CGST Act, 2017 by the Principal
Commissioner, CGST & C.Ex, Ahmedabad North(in short ‘review authority’) against the
Refund Orders ( in short ‘impugned order) passed by the Deputy Commissioner, CGST &
C.Ex, Division- IV, Ahmedabad North (in short ‘adjudicating authority’) against M/s. Surya
International, 444, Ashwamegh Estate, Opp. M.N. Desai Petrol Pump, Changodar,
Ahmedabad (in short ‘respondent’). Since the issue involved in both the appeal is same, |

take it for disposal by a common order.

Sr. | Refund  Order [ Review Order | Amount of refund | Appeal No.
No. | No./Date. No./date. sanctioned(Rs.)
1 32/Final 49/2018-19 52,563/-CGST | V2(GST)35/EA-2/
dt.10.07.2018 dt.10.01.19 52,563/-SGST | North/Appeals/18-19
16,800/-IGST
2 53/Final 53/2018-19 14,434/-CGST | V2(GST)39/EA-2/
dt.25.06.2018 dt.21.01.19 14,434/-SGST | North/Appeals/18-19
11,857/-IGST
2. Brief facts of the case is that the respondent is holding GST Registration number

24AAGFS5480A1ZG and had filed refund claims for CGST, SGST and IGST for zero rated
supply before the adjudicating authority, under Section 54 of CGST Act, 2017. The
adjudicating authority, vide the impugned orders, allowed the refund of CGST, SGST and
IGST claimed under Section 54(8) of the CGST Act, 2017.

3. Being aggrieved with the impugned orders, the review authority directed the
appellant to file the present appeals wherein, inter alia, stated that the adjudicating authority
has erroneously sanctioned the refund of Rs.28,531/- and Rs.24,394/- respectively in
violation of Para 9.1 of Circular No.37/11/2018-GST dated 15.03.2018.

4, A personal hearing in the matter was held on 13.02.2019. Shri R.R. Dave,
Consultant, appeared before me on behalf of the respondent and explained the case and
submitted that entire amount has been paid and submitted copy of challans.

5. | have carefully gone through the appeal memorandum, submission made at the
time of personal hearing and evidences available on records. | find that Iimited issue to be
decided is whether the appellant is eligible for refund of ITC on the value of goods declared
in the GST invoice or corresponding shipping bill/bill of export. Accordingly, | proceed to

decide the case on merits.

6. Prima facie, | find that the respondent had filed the refund claims under Section 54
of CGST Act, 2017 for accumulated ITC on account of zero rated supply of goods on the
basis of value of goods declared in the GST invoice and the adjudicating authority has
sanctioned it. The review authority found that the adjudicating authority has sanctioned the
refund of certain amount erroneously in terms of Para 9.1 of the Board's Circular
No.37/11/2018-GST dated 15.03.2018 which is reproducig__gglpw for the sake of ease:
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“9.1 During the processing of the refund claim, the value of the goods declared
in the GST invoice and the value in the corresponding shipping bill / bill of
export should be examined and the lower of the two values should be
sanctioned as refund.” ; ‘
Accordingly, it is crystal clear that while processing the refund claim the lower of the two
values i.e. value of goods declared in GST invoice and corresponding shipping bill/bill of
export (i.e. FOB value) shall be considered for refund of ITC. | find that the adjudicating
authority has considered the value of goods declared in the GST invoice whereas the FOB
value is on lower side as per said review orders. Hence, | find that refund sanctioned on the
value declared in GST invoice is erroneous and differential amount needs to be recovered
alongwith interest. But since the respondent has already paid the said amount alongwith
interest vide challan dated 25.01.2019 for Rs.31,000/- and 08.02.2019 for Rs.26,190/-, the

same is appropriated.

7 In view of above, the appeals filed by the appellant are allowed with the observation
that the respondent has already paid the amount of erroneous refund alongwith interest for

which the department has filed the present appeals.
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The appeals filed by the appellant stand disposed off in above terms.
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Principal Commissioner(Appeals)

Attested:
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(B.A. Patel)
Superintendent(Appeals),

CGST, Ahmedabad.
BY SPEED POST TO:

(1) The Deputy Commissioner, v s sesmeApPEllant)
CGST Division-1V,
Ahmedabad North.

(2) M/s Surya International, vevieerreernnns...(Respondent)
444, Ashwamegh Estate,
Opp. M.N. Desai Petrol Pump,
Changodar, Ahmedabad.

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
. The Commissioner, CGST, Ahmedabad North.
3 The Asstt. Commissioner, CGST (System), HQ, Ahmedabad North.
Guard file.
5. P.Afile.
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